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Criminal Revision No. 11(S-3)/2019 
 

 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 

SONITPUR, TEZPUR , ASSAM. 
 
 

CRIMINAL REVISION No.11(S-3) of 2019. 

 
Present:-   Sri S. K. Ghosh, AJS 

Additional Sessions Judge (FTC),  

Sonitpur, Tezpur. 

 
 

Sri Satyam Das. 

…..…Revisionist/Petitioner. 
 

-Vs- 
 

Jasmine Kungkal 

…..Opposite Party. 
 

APPEARANCE. 

 
Mr. A.K. Mahanta & Ors ................... Learned Advocate for Revision Petitioner. 

Mr B.B. Biswas & ors ...................... Learned Advocate for the Respondent. 

 

Judgment delivered on :07.02.2022. 

 
 

J U D G M E N T. 
 

 

1. This revision petition is filed u/s. 397/399 of Cr.P.C against the 

final order dated 06-12-2018 passed by learned Judicial Magistrate, First Class, 

Tezpur in connection with M.R Case No. 146 of 2015 u/s.125 Cr.P.C. By the said 

order the learned court below directed the revision petitioner to pay monthly 

maintenance of Rs.5000/- per month to the respondent from the date of passing 

order. 
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2. After commencement of this proceeding on filing this revision, 

notice has been issued to the Opp. Party and record has been called for from the 

learned Court below. On receipt of notice respondent entered appearance 

through her engaged counsel and contested thecase. 

 

3. The case has been fixed for hearing argument on 10.01.2022, 

although learned counsel for both the parties have filed their respective hazira 

but none came up to argue the case and as adopting the procedure laid down 

u/s.403 Cr.P.C, the case has been fixed for delivery of judgment. However, 

liberty has been given to the learned counsel for both the sides to advance their 

argument before the date of delivery of judgment but in vain. I have gone 

through the revision petition, case record of M.R No.146/2015 and the evidence 

of both the sides led in the aforesaid M.RCase. 

 
4. The brief story of the M.R Case No.146/15 is that the Opp. Party 

therein having love affairs with the petitioner since the year 2004, the petitioner 

got pregnant but the O.Pby giving false hope, aborted the child and finally upon 

public pressure, on 02-09-2005 both of them entered into marriage as per Hindu 

rites. Thereafter, they started their conjugal life in the house of the O.P. After 

few days of the marriage, the O.P upon being instigated by his family members, 

started torturing her physically and mentally. In the year 2006 the petitioner 

again got pregnant but during three months of the pregnancy, the O.P assaulted 

her badly and forcefully aborted the child.As a result of which one village 

meeting was held in which the O.P apologized and promised not to commit such 

mistake in future. But the O.P kept torturing the petitioner and also gave her 

medicines so that she could not get pregnant.  In the year 2007, the O.P 

demanded Rs.2 lac from the petitioner’s paternal house and when the petitioner 

was not able to fulfill the demand, the O.P used to assault her with belt by 

locking her in a room and also tried to strangulate her. In the year 2008, the 

petitioner again got pregnant and when the O.P came to know the same, he 

tortured her and during two months of her pregnancy, drove her out of his house 
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and she took shelter in her parental home. But on 16-05-2009, the O.P by giving 

her false hope that he will take her back, made her to sign in some blank 

documents by calling her mother and her aunt in the house of Maya Tamang but 

the O.P never took her back. In the year 2011, the O.P got married with another 

woman and threatened the petitioner to kill her if she returns back to his house 

for which the petitioner is taking shelter in her mother’s house. The O.P has 20-

25 bighas of agricultural land. The O.P works in 17 Bn. SSB and he earns 

Rs.30,000/-  per month but he does not provide her with any maintenance. 

Finding no other way, the petitioner had to file the instant case for maintenance. 

 
5. The revision petitioner being Opp. Party contested the case by 

filing his written objection and thereby challenged the maintainability of the case 

on various legal counts. He has denied all the averments made in the petition 

including marriage with him, torturing the petitioner physically and mentally, 

causing abortion and demanding dowry of Rs.2 Lakhs etc. He has also contended 

that the petitioner is not his legally married wife nor he has lived with the 

petitioner as husband and wife and as such she is not entitled to get any 

maintenance from him. In fact under some peculiar circumstances, the petitioner 

took shelter in the house of the Opp. Party and she being known to him since 

earlier and having cordial relation, given shelter to the petitioner but they never 

lived together as husband and wife rather the petitioner for her own interest was 

living with him without marriage only to enjoy the life. He has admitted that he 

has married another girl and leading conjugal life. In fact during the stay of the 

petitioner in the house of the  Opp. Party, she had love affairs with one namely 

Bolsun Das of Bogoribari, Chirakota and they were supposed to enter into nuptial 

tie and as such the petitioner left the house of the Opp.Party but their marriage 

was not solemnized. As such for wrongful gain, she has filed this case against 

the Opp.Party without any basis. His financial condition is not good and he has to 

take care and  maintain his old ailed father. Hence, prayed for dismissal of the 

petition of the petitioner. 
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6. Parties went with the trial of the case on the following points for 

determination formulated by the learned Court below based on the pleadings of 

the respective parties. 

 
i. Whether the OP, having sufficient means neglects or 

refuses to maintain his wife(petitioner)? 

 
ii. Whether the petitioner is unable to maintain herself? 

 
iii. Whether the petitioner had sufficient reasons to live 

separately from the OP? 

 
iv. Whether the petitioner is entitled to get maintenance as 

prayed for and if so, at what rate is she entitled? 

 
7.  To substantiate the fact of the petition, the petitioner examined 

three witnesses whereas Opp. party examined as many as four witnesses in 

support of his contentions made in the written statements. 

 

8.   Upon conclusion of evidence and hearing arguments advanced 

by the learned counsel for both the sides, the learned Judicial Magistrate, First 

Class, Tezpur was pleased to allow the case on contest and thereby directed 

the revision petitioner/Opp. Party to pay monthly maintenance at the rate of 

Rs.5000/- per month to the respondent/petitioner from the date of passing 

order i.e. from 06-12-2018. 

 

9.  Being aggrieved by and dissatisfied with the Final Order so 

passed by the learned Judicial Magistrate, First Class, Tezpur, the Opp.Party 

as Revision petitioner preferred this revision mainly on the following amongst 

other grounds: 

 

(i) For that, the impugned order dated 07-12-2019 passed by the 

learned trial Court is contrary to law and facts and cannot be 
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sustained in law even on equitable consideration and the 

same is required to be revised and modified by setting aside 

the same.  

(ii) For that the learned trial Court committed grave error in not 

considering the relevant evidence and record of the case 

relating to the matter brought into the notice of learned Court 

below. 

(iii) For that the learned trial court acted with material illegality 

and irregularity in the exercise of her jurisdiction.  

 
(iv) For that the learned trial court has misconceived and misread 

the provisions of law and arrived at wrong findings which are 

not sustainable in law. 

 
(v) For that, the impugned order suffers from a great illegality or 

impropriety or error calling for interference under the 

revisional jurisdiction of this court.  

 
(vi) For that in any view of the matter findings of the learned trial 

court directing the O.P to pay maintenance allowance @ 

Rs.5000/- per month to the petitioner from the date of order 

i.e. 07-12-2018 cannot be sustained in law and facts, which is 

required to be set aside, allowing the prayer of the petitioner.  

 
(vii) For that the PW1, the petitioner admitted that she has been 

tortured and harassed by the present petitioner/O.P but she 

did not lodge any complaint before anyone moreover she 

remained silent for a period of 11 years and the reason of 

such delay has not been explained. 

 
(viii) For that the learned trial court has misconceived and misread 

the provisions of law, according to the Sec.125 of CrPC if a 
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person refuse or neglect to maintain his wife or minor 

child, upon proof of such neglect the Court may direct 

the person to make monthly allowance for the 

maintenance of his wife and child. To allow the monthly 

maintenance under this Section the neglect or refusal on the 

part of the person has to be proved, but, in the above case from 

the evidence it is established that no marriage was solemnized 

between the parties. But, for sake of argument if we admit that 

the respondent lived in the house of petitioner then also from 

the evidence on record it is not established that the petitioner 

forced the respondent to leave the house of the petitioner. 

 
(ix) For that during trial of the case, the petitioner established that 

the respondent is not legally married wife and they did not 

cohabit as husband and wife. So, not being the wife she is not 

at all entitled for maintenance under Section 125 of CrPC. 

 
In the premises aforesaid, it is therefore prayed to admit this 

petition, call for the records of the case and issue notice to the 

respondent and stay operation of impugned order and judgment 

dated 07-12-2018 and further proceeding of the case till final 

disposal of the present Criminal Revision and Recall the NBWA 

issued against the present petitioner.  

 

 POINT FOR DETERMINATION: 

 

1. Whether the Final Order dated 07.12.2018 passed by the 

learned court below in M.R case No.146/2015 suffers from 

any irregularity, infirmity and needs any interference ? 
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9. To ascertain the correctness and propriety of the Final Order 

dated 07.12.2018 passed by the learned Court below, evidence on record 

deserves to be scrutinized. 

 
10. The petitioner Jasmine Kungkal herself is examined as PW-1 

and she has reiterated the contention of her petition in her evidence.  She has 

been thoroughly cross examined by the Opp. Party but nothing favourable to 

the Opp. Party could be elicited from her save and except that she did not 

lodge any complaint in respect of abortion of her pregnancy by the Opp.Party 

by means of physical torture because she thought that the matter shouldbe 

handled by Maya Kameng who is known to her and everyone of their village. 

She also did not lodge any police case in connection with the demand of 

money. She has denied all the suggestions thrown by the part of the Opp. 

Party.One Gloria Topno as PW-2 and the Gaonbura Abdul Hashim as PW-3 also 

corroborated the evidence of PW-1. 

 

11. The Opp. Party Satyam Das is examined as DW-1 and he has 

also reiterated his contention of written statement in his evidence. During cross 

examination he has stated that Jasmine stayed in his house for about 2/3 

months. She was at his house since he was going to marry her. He paid 

Rs.50,000/- to Jasmine’s mother as she asked the sum to get Jasmine marry to 

some other person. Jasmine filed a case against him u/s.498(A)/313/493 IPC. 

When Jasmine was staying at his house, they were five family members, 

including Jasmine they were six. He got the information regarding the physical 

connection of Jasmine with Bulsum from his sister-in-law’s mother who was 

staying at his house at that time. 

 

12. Maya Kameng is examined as DW-2 and she has corroborated 

the evidence of DW-1 in some extent. But during cross examination she has 

stated that out of love affairs Satyam took Jasmine at his residence and both of 

them lived together. Heleng Kuju as DW-3 stated that there was love affairs 
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between Jasmine and Satyam and Jasmine lived in the house of Satyam. 

Sebestine Kungkal as DW-4 also stated that Jasmine loved Satyam and due to 

their love affairs, Jasmine lived in the house of Satyam 

 

13. From the above ratio of evidence it appears that it is undisputed 

fact that the petitioner had love affairs with the respondent and followed by 

their love affairs respondent lived in the house of the petitioner because the 

petitioner was to marry her. DWs-2,3 and 4 also categorically stated that the 

petitioner had love affairs with the respondent and DW-2 further stated that 

out of love affairs, Satyam took Jasmine at his residence and both of them 

lived together in the one hand and on the other hand PW-2 has stated that 

petitioner and the respondent got socially married and she was present in the 

said marriage and that part of the evidence of PW-2 remained totally unshaken 

and unrebutted. As such the evidence of PW-2 and DW2 which are otherwise 

also got support with regard to the relation between the parties from the 

evidence of other witnesses examined by the parties, appears to be 

creditworthy being unrebutted testimony and on that count it is convincingly 

proved that the petitioner socially married the respondent. So the respondent 

is the legally married wife of the petitioner.  

 
14. Furthermore, there is nothing available on record that the Opp. 

Party is not a able bodied man rather there is clear admission on the part of 

the petitioner that he works in SSB, 17thBn and gets salary of Rs.30,000/- 

whereas there is nothing available on record that the respondent has any 

regular source of income. 

 
15. It is also an undisputed fact herein this case that the 

respondent is living separately and she has a filed a case against the petitioner 

u/s.498(A)/313/493 IPC and the said case is still pending and on the face of 

the offence alleged and registering section of the FIR is going to show that the 

petitioner has been compelled to leave her matrimonial home which is again 

found corroborated from the evidence on record. 
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16. So far neglecting and/or refusing to maintain the respondent is 

concerned, there is no dispute that the petitioner has not paid any paise to 

the respondent since the date of separate living of the respondent. 

 
17. In the case of Rajathi –vs- Ganesan, reported in (1999) 6 SCC 

326, Hon’ble Apex Court held that “Discharge of obligation that husband has 

no means and did not neglect or refuse to maintain lies onhusband”. 

 
18. But herein this case the revision petitioner/Opp. Party vividly 

failed to establish that he took care of his legally married wife i.e the 

respondent and/or has paid any maintenance. 

 
19. In the case of Pradip Das -vs- Jaba Rani Das, reported in 1999 

(1) GLT 168, our Hon'ble High Court held that “Even an able bodied husband 

having no income cannot be divested of the responsibility to maintain his wife”. 

 
20. In view of the above discussion in the light of evidence 

available on the record and also keeping in view the decision referred to above, 

it appears that the final order dated 06.12.2018 passed by learned JMFC, First 

Class, Tezpur in M. R. Case No. 146/15 does not suffer from any irregularity 

rather it is in conformity with the provisions of relevant law and the learned 

court below rightly exercised it’s jurisdiction. 

 
Quantum of maintenance 

 

21. Herein this case it is not disputed that the revision petitioner 

has old and ailed father and he has to look after him and also to maintain 

himself along with his other family members. 

 

22. But there is clear admission on the part of the petitioner in 

respect of his income of Rs.30,000/- per month being a service holder in 17thBn 

SSB. 
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23. Considering the matter in entirety and keeping in mind the hike 

price index of the essential commodities in the market, I am of the considered 

opinion that the learned JMFC, First Class, Tezpur has been very leniently 

ordered for payment of Rs.5,000/- per month as maintenance to the petitioner 

from the date of the judgment and order, which does not deserve any 

interference. 

 
24. Hence, it appears that this revision is devoid of merit and as 

such it stands dismissed on contest without cost. 

 
25. Let LCR be send back to the learned court below along with a 

copy of this judgment forthwith. 

 
26.       Interim order, if any, stands vacated. 

 

27. Parties are directed to appear before the learned court below 

on 20.03.2022. NBWA issued against the revision petitioner is recalled. 

 
28. Judgment is pronounced in the open court. Judgment is 

prepared on separate sheets and tagged with the case record. 

 
29. Given under my hand and seal of this Court on this 07th day of 

February, 2022 at Sonitpur, Tezpur. 

 
 

Sri S.K. Ghosh, AJS,  

Additional Sessions Judge (FTC), 
Sonitpur, Tezpur. 


